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etal.

Defendant-Intervenors.

Est Pante Motion for Continuance and Extension

- —
-

Case No. C-00-0527 WHA (ICS)
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HABITAT
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WHEREAS, Plaintiffs, Center for Bilogical Diversity, et al, ("the Plaintiffs") filed this action on March
16, 2000, alleging that the federa) defendant, Bureay of Land Management ("BLM™) was in violation of Section 7 of
the Endangered Species Act ("ESA™) by failing to enter into farmal consultation with the U.S. Fish ahd Wildlife
Service ("FWS") on the affects of the adoption and implementation of the California Desert Conservation Area
Plalr, as amended, ("CDCA Plan"} on threstened and endangere'd species. 16 U.8.C. § 1536(a)2);

WHEREAS, in a Stipulation approved by the Court on August 25, 2000, BLM acknowledged that becauss
activities authorized, permitied, or aliowed under the CDCA Plan nay adversely affect threatened and endangered
species, Section 7(a)(2) of the ESA, requires BLM 1o consult with FWS ta ingure that its adoption and
implementation of the CDCA Plan is not likely o jeopardize the éominned existence of any threatened or
endangered species or to result fn the destruction or adverse modification of the critical habitat of any such specias.
16 U.S.C. § 1536(a)(2); )

WHEREAS, the FWS has determined that the Mojave Population of an animal species, Gopherus
4agassizii, coramonly known ss the desert tortaise (hereinatter “tortoise” or “desert tortoise™), is entitied to p.tbmcﬁon
as an thraatened species under the ESA. 55 Fed. Reg. 12178 (April 2, 19903,

WHEREAS, pursusnt to Section T(8)(2) of the ESA, Each Federal agency shall, in consuitation with and
with the assistance of the Secretary, insure that any action authorized, funded, or carried out by such agency is not
likely to jeopardize the continued existenca of any endangared species or threatened species or result in the
destruction or adverss modification of habitat of such specics which is determined by the Secretary, after
consultation as appropriate with the affected states, to be critical, unlese such agency as been granted an exemption
for such action by the Commitree pursuant to section 7(h) of the ESA. 16 U.S.C. § 1536(2)(2); _

WHEREAS, the Plaintiffs contend thay livestock grazing in desert tortoise habmt (crmc:l and nan-eritical)
is a threat to the continued existence of the Mojave population of the desert wrtoige;

WHEREAS, the Plaintiffs filed a motion seeking to enjoin livestock grazing in desert tortoise habitat
pending BLM's completion of BSA § 7 consultation on the C‘DCA Plan;

WHEREAS the partics would ike to avoid unnecessary Jitigation over the need for an injunction pending
BLM’s completxon of ESA § 7 consultation on the CDCA Plan;

THEREFORE, the parties agree as foliows:

Stipulation and Order -2- ' Case No. C-00-0927 WHA (ICS)
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A. Sheep Grazing
1. Until either -
() The reccipt by BLM of the biclogical opinlon on the effects of the CDCA Plan on the
Mojave population of the desert tortoise and (2) the implementation of any applicable terms and conditions,
reasonable and prudent alternatives, and/or reasonabis and prudent measures requiring immediste implementation
and .(b) the signing of the records of decision (RODs) for the NECO and NEMO bio-regional plan amandments, or
(i) January 31, 2002,
whichever shall be later, BLM:

8. Shall implement the 13 terms and conditions in the current biological opinions for sheep
grazing. '

b. Shall apply the National Fallback stendards and guidelines for rangeland health. Bssed upon
rangeland health assessments, BLM will implereat allotment-specific changes it deems necessary to meet these
standards and guidelines. | :

c. Except as indicatod for Cantil Common and Shadow Mountain Allomments below, shall not
sutharize sheep grazing in degert tortoise habitat, This includes 811,048 acres in the following nine allotments:

(1) Goldstone - 11,086 acres

(2) Superior Valley 232,507 acres
(3) Gravel Hitls 227,565 acres
(4) Monolith-Cantil 33,193 acres

(5) Shadow Mountain 69,395 acres

)

(6) Buckhorn Canyon 19,998 scres -

(7) Cantil Commen 102,397 acres

(8) Lava Mountain 2,165 acres

(9) Stoddard Mountain 112,772 acres
Not included in this tota are 3,083 acres of critical habitat in Cantil Cornmo;) and Shadow Mountain Aliotments on
which sheep grazing will be allowed, In accordance with this same adjustment, BLM, shall not authorize sh.eep
grlz_ing on 5,658 acres of non-critical habitat, The areas where grazing shatl not be authorized will be depicted on
the maps referenced in Paragraph 4 of this Stiputation,

Stipulation and Qrder “3- ' * Case No. C-00-0927 WHA (ICS)




d.  Shall not authorize sheep grazing in desert tortoise habitat (non-critical) in the following two
allotments (totaling 135,247 acres):

(1) Rice Vallay 85,565 acras
(2) Ford Dry Lake 49,682 acres

The areas where grazing shall not be authorized will be depicted on the maps referenced in Parapraph 4 of this
Stipulation.

B. Cattle Grazing
2.Until sither -
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(i} The receipt by BLM of the biological opinion on the effects of the CDCA Plan on the

10 |f Mojave population of the desert tortoige and (a) the implementation of any applicable tems and conditions,

I1 || reasonable and prudent altcmaﬁvé, and/or reasonable and prudent measures requiring immediate implementation
12 | and (b) the signing of the records of decision (RODS) for the NECO and NEMO blo-regional plan amendment, or
13 (i) January 31, 2002,
14 {f whichever shall ba later, BLM:

14

15§ . a. Shall implement the 41 terms and conditions in the eurrent biological opinians for cattle
16 | grazing, '
17 b. Shall apply the Nationa! Faflback standards and guidelines for rangeland health. Based ypon

18 { rangeland health assessments, BLM will implement aliotroent-specific changes it deems necssgary to meet these
19 || standards and guidelines.

20 c. Shall not issue penmits for temporary non-renewable perennial forage use in desert tortnise
21 |f habitat » - -
22 d.  Shall not authorize grazing on 206,509 acres of desert torteise critical habitst in Pilot Knob,

23 Piute Valley, Chemehuevi, which are ephemeral-only grazing allotments. The areas where grazing ghall not be

24 § awthorized will be depicted on the maps referenced in Paragraph 4 of this Stipulation,

25 &. Shall not authorize grazing on 47,107 acres of desert tortoise habitat (non-¢ritical) in Pilat

26 || Knob, Piute Valiay, Chemehuevi, which are ephemerat-only grazing allotments. The areas where grazing shall not
27 |f be authorized will be depicted an the maps referenced in Paragraph 4 of this Stipulation.
288
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f.  Shall not authorize Brezing in Jean Lake, Crascent Peak, Lanfair Valley Allotment (101,912
total acres of desert tortoise ctitical habitat), three aliotments that are not currently being grazed.
8 Shall not authorize grazing in Whitewater Atlotmant, which includes 39,307 acres of non- -

critieal tortoise habitat.

h.  Shali not authorize grazing in 17,680 acres of desert tortoise critical habitat in the foliowing
two-aliotments:

(1) Valley View 5,779 acres .
(2) Kessler SpringsA 11,901 acres
The areas where grazing shall not be authorized will be depicted on the maps referenced in Paragraph 4 of this
Stipulation. '
i.  Shall not authorizing grazing in 2,616 acres of desert tortolss hahitat (non-critical) on the
Kessler Springs Allotment, The areas where grazing shal] not be authorized will be depicted on the maps
referenced in Paragraph 4 of this Stipulation. i
J. Shall not authorize grazing in 285,381 acres of tortoise critical habitat from March 1 through
June 15 and from September 7 through November 7 in the following ﬁve allotments:

(1) Cronese Lake 18,000 acres
(2) Harper Dry Lake 16,482 acres
(3) Ord Mountain 54,000 acres
(4) Valley Welts © 88,879 acres
(5) Lazy Daisy 108,020 acres

- -

The areas where grazing shall not be authorized will be depicted on the maps refecenced in Paragraphd Gbthis
Stipulation. For each allotment referred 1o in this subparagraph, BLM shall not authorize grazing that exceeds the
number of animal days per year per allotment that is equal to the average of the number of animal days per year per

allotment that was reported by each permittee for the 1997, 1998, and 1999 billing years. These numbers are:

(1) Cronese Lake © 13,383 animal days per year
(2) Huper Dry Lake 17,033 animal days per year
(3) Ord Mountain 62,842 animat days per year
(4) Valley Wells‘ 51,433 animal days per year

Stipulation and Order -5- Case No, C-00-0927 WHA (ICS)
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(5) Lazy Dsisy 39,541 animal days per year

k. Shall not authorize grazing in 23,300 acres of tortoise habitar (non-eritical) in the following
three ailonnents:

(1) Lacy-Cactus-McCloud 18,000 acres
(2) Tunawee Common 1,800 acres
(3) Hansen Common 3,500 acres
The areas where grazing shall not be authorized will be depicted on the maps refmnced in Paragraph 4 of this

Stipulation.

L Shall not authorize grazing in 213,281 acres of non-critical tortoise habimat from March 1
through June 15 and from September 7 through November 7 in the following six allotments:

(1) Cady Mountaing -88,320 acres -
(2) Rattlesnake Canyon 6,600 asyes

(3) Rudnick Common 31,000 acres s
(4) Horsethief Springs - 47,581 acres

(5) Walker Pasg 32,100 acres .

(6) Pahrump Valiey 7,680 acres

The areas where grazing shall not be authorized will be depicted on the maps referenced in Paragraph 4 of this.
Stipulation.

3. Until the signing of the record of decision (ROD) for the West Mojave bio-regional plan amendment,
BLM shall exclude cattle from the canyon area of the Raitlesnake Canyon Allotmaent. This exclnsion appliesto
trailing of canle through the canyon, which shall not be permitted. Fences or other barriers necmaxy y 10 offectunte
this exclusion shall be erected by June 1, 2001. This fencing effort will not affect the schedule for compistion ofthe
ongoing boundary fencing project on the Rartlesnake Allotment. In addition, tha number of livestock that shall be
autl;orized for the Rattlesnaks Canyon Allotment shall be decreased by a percentage equal to the percentage of land
that is excluded from the allotment by this provision. Atthe time that thig Stipulation is being approved by the
partles, it is generally believed that the canyon area referred o in this paragraph is bounded by Rattlesnake Spring
and the Section 10 (T.2N, R.3E) boundary line. The parties agree that the final location of the fencing o be placed

in this area will be determined by BLM, in consuliation with the Plaintiffs, after appropriate visits 1o the site.

Stipulation and Order -6- Case No. C-00-0927 WHA (JCS)
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4. By February 15, 2001, BLM will provide o Plaintiffs a map or maps indicating the loamon of the
portion or portions of the allotments referenced in Paragraphs 1 and 2 where grazing shail not be suthorized while
this Stipulation remains in effect, .

5. To the extent this Stipulation requires new fencing to exclude livestoek from any ares, “wildlife safe
fencing” shall be used. This fencing shall be salected in accordance with the spocifications outlined in BLM's
Fm9hg Manual and Handbook.

C. Enforcoment and Compliance Review

6. While this Stipulation remains in effect, BLM agrees to review compliance with the restrictions
resulting from this Stipulation on the allotments referenced in Paragraphs 1 and 2 of thic Stipulation at least ance
every two weeks for those allotments in which cattle are to be excluded from tortoise habitat year-round and at least
once every weel: for thos allotmeats in which catle ar 1o be excludod from tortolse babiat on a seasonal basis, to
determine whether livestock are present in excluded areas, These compliance reviews shall be conducted in a
manner designed to deteot noncompliance, If livestock are present in excluded areas, BLM will make every;
reasonable effert to remedy situations of livestock encroachment into exncluded areas at the time of discovery. Inthe
eveat the situation cannot be remedied at the time of discovery, BLM will make every effort to verbally notify
owners (within 24 hours) to remove livestock. In the event livestock are 1ot removed as requested within 48 hours
after notification, BLM shall initiate the procedures outlined in 43 CF.R. § 4150.2 and/or 43 CF.R. § 4170.1-1, if
the owner of the livestock is known, or 43 C.ER. § 4150.4, if the owner o.fthc livestock is not known, For those
allotments for which cattle are to be remeved seasonaily from desert tortoise habitat (ngmphs 2(3) and 2(x)), for
every day on which cattle are documented to be  present in excluded areas during the time of cxnlus:on,_ﬂae eiding
date of the scasonal closure (June 15 or November 7) will be extended by an additiona) day, For those allotments
for which cattle are to be removed year-round from desert tortoise habitat (Paragraphs 2(d), 2(e), 2(B), ), 2(h),
and 2(j)), if cattle are docurnented to be present in excluded arses, if the removal procedures outlined in this
peragraph have been invoked, and cattle are Subsequently documented to be in the excluded areas {second offense),
BLM shail rednoe the number of enimal days per year authorized for that allotment by the number of animal days of
cattle documented to be in the sxcluded aress on the occasion of the violation, h

7. While this Stigulation remains in effect, whenever BLM recsives a report of the presence of llvstock

in excluded areas, BLM sgrees to verify the presence of livestock within 4§ hours and |fhvestock are presant, 10

Stipufation and Order -7- Case No. C-00-0927 WHA (ICS)




1 {| initiate the procedures outlined in the previous paragraph of this Stipulation. To the extent practicable, any report of

ll livestock in excluded habitat should provide the name of the reporter, the date and time of the discovery, the
location of the livestock, and the number of livestock present in the excluded habitat.
8 While this Stipulation remains in sffect, BLM will provide to the Plaintiffs all data or other

documents in its possession generated as a result of its regular ingpections of excluded habitat (referenced abova).

2

3

4

5

6 9. Plaintiffs and BLM agree that the terms of this Stipulation are enforceable. BLM represents that it

7 § intends to make every effort to comply with its tems in good faith. If, howsver, through unforsseen sircumstances,
8 { events should change afier the agreement is executed, BLM will notify the Plaintiffs as soon ss reasonably passible
9 J of the change and the reason therefore. The parties agree 10 attempt t0 Work reasonably toward a mutually

10 accépmblc solution. If the partics are unable to agree, Plaintiffs reserves the right to renew its motion for injunctive
11 | refief with regard to the allotment(s) in question.

12 D. Conservation

13 10.  For allotments affected by this agrecment for which resource consesvation would be'advmc?

14 § significantly from the elimination of grazing, BLM agrees that if the lesses of record/permittee requests non-uss

15 | during the peried of time in which this agreement remains in effect or during the period of time until the land use
16 } plan governing that atlotment is revised (whichever shall be longer), BLM agrees that it will not consider ourside
17 {| (third-party) applications for grazing in that allotment during the requested period of non-use,

18 . 1L Forthe NEMO and NECO coordinated big-regianal plen amendments, RLM agrees to includ; inan
19 § altemative, a proposal to cance! grazing allotments in desert tortoiss critical habitat at the request of the permittee.
20 J For subsequent plan amendments, BLM further agrees to include in an altemetive 2 proposal to cancel grazing
21 | allotments upon the request of the ¢ssee of record/permittes where resource consawaf_ion would be advanced
22 { significantly by the elimination of grazing. )

23] E Actions by Paintitfs

24 12,

25

In consideration for the actions to be taken by BLM, Plaintiffs shall withdraw their Motion for
Permanent Injunction with respect to grazing in desert tortoise habitat currently noticed for December 21, 2000.
26 | Plaintiffs further agree that they will not seek injunctive relief through this litigation with respect to livestack

27 § grazing in desert tortoise habitat so long as BLM complies with the terms of this Stipulation. Nothing in this
28 '

2 Stipuiation and Order -8- Case No. C-00-0927 WHA (JCS)
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Stipulation shall be construed 30 as to prevent the Plainti#fs from challenging livestock grazing in the CDCA for
reasons other than for BLM’s failure to consult on the CDCA Plan,
F. Effect of this Stipniation
13.  This Stipulation shall not be interpreted or construed as an admission by any of the partias of any
cla.h‘n or defense in this litigation,
14.  Nothing in this Stipulation shall be interpreted or construed as a commitment or requirement that
BLM or any ather federal agency obligate or pay finds in conﬁvention of the Anti-Deficiency Act, 31 US.C. §

1341, or any ather applicable provision of law.

FJ

Stipulation and Order 9. Case No. C-00-0927 WHA (ICS)
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JEAN B. WILLIAMS, Chief &

y SSELL, Trial Attorney
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IN THE UNITED STATES DISTRICT COURT-. « cver oo ...

1
2
3
v 4
5
6
7
g FOR THE NORTHERN DISTRICT OF CALIFORNIA
9

10 | CENTER FOR BIOLOGICAL DIVERSITY, No. C 00-00927 WHA
a non-profit corporation; SIERRA CLUB, a

11 || non-profit cotporation; and PUBL]IC

' EMPLOYEES FOR ENVIRONMENTAL

12 | RESPONSIBILITY, a non-profl; ORDER APPROVING PARTIAL
corporation, SETTLEMENT AND CONSENT DECREE

13 . RE LIVESTOCK GRAZING
Plaintiffs,

14

V.

15

s BUREAU OF LAND MANAGEMENT,
Defendant.

17 /

18

19 ‘ In this action to enforce the Endangered Species Act, 16 U.S.C. 1531 et. seq., in the

20 § California desert area, the Burean of Land Management and plaintiffs have reached a partia}
21 || settlement and proposed consent decree refating to livestock grazing in the habitat of the degert
22 | tortoise, an endangered species, All parties who timely and pmﬁerly intervened have filed a
23 w statement of non-opposlﬂon.

24 Other members of the public opposed the scttlement and were invited and allowed to

25 | appear as amici at the court hearing on January 26 conoeming whether the settlement should be
26 || approved. Several did. All objectiogs have been considered. Their objections are not sufficient
27 || to defeat settlement. Aside from what was stated on the record by the Court, this summary order
28 || notes the following.

Zi2-491 90/30°d 2¥E-L J2608EYELY A1G A1 440 SAINNOLLY SN:B0Jd  Zyepl |0~LO=gRM

Y e,



United States District Conrt

For the Northera Distict of Califamia

| The settlement and consent decree contemplate the BLM taking steps to modify

the terms and conditions of existing cattle-grazing permits under the Taylor Act, 43 U.S.C. 315
3 || et. seq. Amicus Dave Fisher holds one or more such permits. Contrary to his fears cxpressed at
the hearing, the scttlement and cansent will not reduce any rights to administrative notice and/or
s !

6 J

hearings prior to making suck modifications. The settlement and consent order only require the
agcncy‘ to tgke _otbawige lawful action that it is already authorized to do. Mr. F isher Ia.nd any
other rancher with permits are free ‘to try to prove at administratiyc hearings (or in court on
judicial review) that any modification will be unlawful, The scttiement and consent order wil]
9
10
11
12 } requirement for public notice or opportunity for public comtment to which the BLM is subject.
13 | 'The Court makes no finding that any “cmergency™ does (or docs not) exist.
14 3. The objection as to lack of subject-matter jurisdiction is overruled. The argument
15 || goes as follows. ‘Thc most recent agency action conicerning the desert tortoise oceurred morc
16
17 |

not and may not be asserted ag a legal guthority for any agency action over and above the BLM’s
existing statutory authority.

2. Similatly, this settlemont and conseat order in no way suspends or supercedes any

than six years ago beforc suit and therefore the statute of limitaﬁons Tan. Sovereign immunity
bara any untimely lawsnit, The main problem with this arguthent ig that the suit also invaolves
other species from the same desert area that are clearly within the statute of limitation. The

into the overall disposition of the suit, then the Court sees no bar o Jjurisdictional grounds.
21 {| Moareover, the Court disagrees that the statute had run even as to Lhe desett tortoise. A long-term
22 || resoutce management plan that has an ongoing and long-lasting effoct even after its adoption,
| such as the CDCA, is “continuing agency action” under the Endangered Spccies Act, at least as
to the duty to consult. Gf. Pacific Rivers Council v. Z?xoma.s, 30 F.3d 1050, 1056 (Sth Cir. 1994).
Implementation of the plan without consultation is, mithis date, a continuing violation.

» * *

Finally, the Court must observe that its scope of review over such settlements is limited.
The BLM hes been charged with a public trust over the lands in question. It has decided that the

2
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Unifed States District Court

For tie Northern District of California

settlement carres out its statutory mission. The agency could embark upon every action
contemplated by the agreement, with or without litigation, simply under its statutory mandate
(subject to administrative rights and review in individua implementations such as Mr. Fisher has
done). The broad course of action contemplated, involving closures and restrictions on public
land, is within the authority of the agency (subject again to administrative rights and review in
individuat implemenqﬁons). Deference to thg agency charged with administration of the lands
in question is warranted. See United States v. Oregon, 913 F2d 576, 580 (Sth Cir. 1950);
Officers for Justice v. Civil Service Camm'n, 688 F.2d 615, 624 (Sth Cir. 1982). Accordgngly,

O @ N O v B W N e
————

’ the Court approves the :ﬁpulnti'on and order concerning livestock grazing and the desert tortoise
filed August 25, 2000.

L
N = Q

IT IS SO ORDERED.

- s
& w

Dated: January 29, 2001.

WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE
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